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REPORT OF THE JUDICIAL COUNCIL
ADMINISTRATIVE PROCEDURE ADVISORY COMMITTEE

BACKGROUND

In June 2008, the Judicial Council’s Administrative Procedure Advisory Committee
requested that the Judicial Council assign it the task of studying the Rules and Regulations Filing
Act, K.S.A. 77-415 et seq. The Committee was particularly interested in finding ways to improve
notice and public participation in rulemaking and to take advantage of technology by utilizing
internet and electronic transmission of information. The Judicial Council agreed and made the

requested assignment.

COMMITTEE MEMBERSHIP

The members of the Administrative Procedure Advisory Committee taking part in this study

Were:

Carol L. Foreman, Chair, Topeka; Deputy Secretary of the Department of Administration
Yvonne Anderson, Topeka; General Counsel for the Kansas Department of Health and
Environment

Martha Coffman, Lawrence; Chief Advisory Counsel for the Kansas Corporation
Commission

Tracy T. Diel, Topeka; Director of the Office of Administrative Hearings

James G. Flaherty, Ottawa; practicing attorney

Jack Glaves, Wichita; practicing attorney

Hon. Steve Leben, Fairway; Kansas Court of Appeals Judge

Prof. Richard E. Levy, Lawrence; Professor at the University of Kansas School of Law
Camille A. Nohe, Topeka; Assistant Attorney General

Hon. Eric Rosen, Topeka; Kansas Supreme Court Justice



Steve A. Schwarm, Topeka; practicing attorney
John S. Seeber, Wichita; practicing attorney
Mark W. Stafford, Topeka; practicing attorney

The Committee invited two additional persons with rulemaking expertise to serve on a

temporary basis during the study of rulemaking statutes:
Rep. Janice Pauls, Hutchinson; State Representative from the 102" District and ranking
Democrat on the Joint Committee on Rules and Regulations

Diane Minear, Tonganoxie; Legal Counsel for the Secretary of State

METHOD OF STUDY

In conducting its study of the rules and regulations filing act, the Administrative Procedure
Advisory Committee held 8 meetings during 2009. The Committee solicited input from a variety
of sources, including legal counsel for state agencies and other attorneys practicing in the area of

administrative law.

COMMITTEE RECOMMENDATIONS

The Committee proposes the adoption of a number of amendments to the Rules and
Regulations Filing Act, K.S.A. 77-415 et seq., which are reflected in the “redline” version of those
statutes appended to this report. The redline version includes comments explaining the reasons for
each of the individual amendments, many of which are technical or intended for purposes of
clarification. Most of the Committee’s proposed changes to the Rules and Regulations Filing Act
fall into two main categories: (1) amendments to improve public access to and notice of the
rulemaking process and (2) amendments to give the Secretary of State’s office more flexibility in

the filing and publication of rules and regulations.



Improving transparency of agency action was an important overarching goal of the
Committee. This includes both making the agency’s views of the law and the public’s obligations
under the law as broadly available as possible. It also includes promoting public access to and
participation in the rulemaking process, which the Committee believes is an important means of
improving the content of rules and regulations as well as holding agencies accountable.

Amendments that improve public access to and notice of the rulemaking process include:

. New Section 1, which allows agencies to publish non-binding “guidance documents” to
provide helpful information to both the public and agency staff.

. Amendments to K.S.A. 77-421(b), which require an agency to prepare a concise statement
of its principal reasons for adopting or amending a rule, including the agency’s reasons for
not accepting substantial arguments made in testimony and reasons for any substantial
change between the text of the proposed rule and the version finally adopted.

. New subsection (c) of K.S.A. 77-421, which provides guidance on when an agency is
required to reinitiate the rulemaking process, including providing notice and another public

comment period, because of changes to a proposed rule.

Current provisions impose strict publication requirements on the Secretary of State’s office
and prescribe the precise form for various filings. These requirements are increasingly inappropriate
as information technology develops, and impose some unnecessary costs on both the Secretary of
State and the agencies. Although that office does not plan dramatic changes in the short term,
increasing flexibility for the Secretary of State’s office concerning the filing and publication of rules
and regulations will permit the office to develop alternatives that will produce substantial cost
savings in the long run. To ensure that there is some accountability in this process, the Secretary
of State is to adopt rules and regulations specifying filing and publication requirements.
Amendments that give the Secretary of State’s office more flexibility in the filing and publication

of rules and regulations include:

. Amendmentto K.S.A. 77-415a, which gives the Secretary of State authority to adopt its own
rules and regulations necessary for the execution of its functions under the act.



. Amendmentsto K.S.A. 77-416(a) and 77-418, which remove specific technical requirements
about how proposed rules are to be filed with the Secretary of State’s office. Instead the
Secretary of State’s office may set those technical requirements itself.

. Amendments to K.S.A. 77-419, 77-428, 77-429, 77-430a, and 77-431 which delete
requirements that rules and regulations must be published in written form. Although the
Secretary of State does not intend to completely discontinue print publication in the near
future, the amendments give the Secretary of State the option to move toward electronic
publication, which will reduce costs.

. Amendments to K.S.A. 77-430, which allow the Secretary of State to distribute copies of the
Kansas administrative regulations to certain entities in an electronic or paper medium and

only upon request.

Issues raised by state agency counsel

The Committee received several responses to its request for input from state agency counsel
regarding the Rules and Regulations Filing Act. The Committee considered each of the responses,

and either made the requested change or rejected it for the reasons set out below.

Matt Spurgin, Litigation Counsel for the Kansas Corporation Commission, suggested it
would be helpful if the Committee drafted amendments to clarify when changes to a proposed
regulation rise to the level that the agency must initiate new rulemaking proceedings. The
Committee agreed that some guidance in this area was needed and proposes adding a new subsection
(c) to K.S.A. 77-421. The amendment provides that if an agency proposes to adopt a final rule or
regulation that (1) differs in subject matter or effect in material respects from the rule as originally
proposed and (2) is not a logical outgrowth of the rule as originally proposed, then the agency must
initiate new rulemaking proceedings including notice and an additional public comment period of

not less than 30 days.

Patrick Hurley, Chief Counsel for the Department of Administration, suggested that the two-



step process of submitting proposed rules and regulations to the Secretary of Administration for
editing and then to the Attorney General for substantive review might be shortened by moving both
roles to the AG’s office. However, the Committee also heard from Deputy Attorney General Mary
Feighny that transferring the Secretary of Administration’s rule review function to the AG’s office
would pose personnel, budgetary, and logistical problems. The Committee found that both review

steps are important. The Committee recommends no substantive change in this area.

Mr. Hurley also suggested that an electronic approval process, rather than the paper approval
process articulated in K.S.A. 77-416 and 77-418, would be more efficient and would be more easily
managed if set out by regulation rather than by statute. The Committee agreed, and recommends
amendments that would allow the Secretary of State’s Office to set the technical requirements for
the filing of rules and regulations. Under the Committee’s recommended amendments, the Secretary
of State would have the flexibility to require proposed rules and regulations to be submitted

electronically.

John Campbell, General Counsel for the Kansas Insurance Department, suggested that the
60-day notice period seems longer than necessary to obtain public comments and that the comment
period should be shortened to 30 days. The Committee found that, if the notice period were
shortened, the joint legislative committee might not have enough time to schedule meetings and
provide its comments before the public hearing. Also, the Committee did not wish to restrict public
participation in the rulemaking process by shortening the period for public comment. Accordingly,

the Committee does not recommend shortening the 60-day notice period.

Remaining issue for study: exempt rules and regulations

The issue of “exempt” rules and regulations remains on the Committee’s agenda for further
study. K.S.A. 77-415(4) defines “rule and regulation” to mean *“a standard, statement of policy or
general order . . . of general application and having the effect of law, issued or adopted by a state
agency to implement or interpret legislation enforced or administered by such state agency or to

govern the organization or procedure of such state agency.” The statute then provides a laundry list



of rules and regulations which are not rules and regulations for purposes of the act — in other words,

“exempt” rules and regulations.

The Committee found the Rules and Regulations Filing Act to be unclear as to what process
is required to adopt an “exempt” rule and regulation. K.S.A. 77-421a provides that “exempt” rules
and regulations “shall be adopted in the manner prescribed by K.S.A. 77-421 and amendments
thereto after notice has been given and a hearing held in the manner prescribed by K.S.A. 77-421
and amendments thereto.” The Committee believes this provision can be interpreted in two different
ways. One possible interpretation of the statute is that any exempt rule and regulation listed in
K.S.A. 77-415(4) must be adopted using the process set out by K.S.A. 77-421. Another possible
interpretation is that K.S.A. 77-421 must be followed only if an agency wants the exempt rule and

regulation to be an actual rule and regulation, in other words, to have the force and effect of law.

A related problem is that the list of “exempt” rules and regulations in K.S.A. 77-415(4)
actually contains two different categories of rules: 1) policy statements that are not rules and
regulations at all, and 2) specific types of rules and regulations that are subject to only a limited

rulemaking process. However, the act treats both of these categories in the same manner.

The Committee plans to further study the problems relating to “exempt” rules and

regulations and will bring a recommendation to the Judicial Council as soon as possible.
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Chapter 77.--STATUTES; ADMINISTRATIVE RULES AND REGULATIONS AND
PROCEDURE

Article 4.--RULES AND REGULATIONS

New Section 1.

(a) A state agency may issue a guidance document without following the procedures set forth in this

act for the adoption of rules and requlations. "Guidance document” means a record of general

applicability, designated by an agency as a guidance document, that lacks the force of law but states

the agency’s current approach to, or interpretation of, law, or general statements of policy that

describe how and when the agency will exercise discretionary functions.

(b) A state agency that proposes to rely on a quidance document to the detriment of a person in any

administrative proceeding must afford the person a fair opportunity to contest the legality or wisdom

of positions taken in the document. The agency may not use a guidance document to foreclose

consideration of issues raised in the document.

(c) A guidance document may contain binding instructions to state agency staff members if at an

appropriate stage in the administrative process, the agency’s procedures provide affected persons

an adequate opportunity to contest positions taken in the document.

(d) If a state agency proposes to act in an adjudication at variance with a position expressed in a

guidance document, it shall provide a reasonable explanation for the variance. If an affected person

in an adjudication may have reasonably relied on the agency’s position, the explanation must include
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a reasonable justification for the agency’s conclusion that the need for the variance outweighs the

affected person’s reliance interests.

(e) Each state agency shall maintain an index of all of its currently effective guidance documents,

publish the index on its website, make all guidance documents available to the public, and file the

index in the manner prescribed by the secretary of state. The agency may not rely on a quidance

document or cite it as precedent against any party to a proceeding unless the guidance document is

published on the agency website.

(f)_A guidance document may be considered by a presiding officer or agency head in an agency

adjudication but it does not bind the presiding officer or the agency head in the exercise of

discretion.

Comment

This section is designed to encourage agencies to advise the public of its current opinions
and approaches by using guidance documents (also often called interpretive rules or policy
statements). A guidance document, in contrast to a rule, lacks the force of law. The section
recognizes the agencies' need to use such documents to guide both agency employees and the public.
Agency law often needs interpretation, and agency discretion needs some channeling. The public
has an interest in knowing the agency's position on these matters, and increasing public knowledge
reduces unintentional violations and lowers transaction costs. For example, acompany may find that
an agency has a guidance document and that the company can reasonably comply with the
document's interpretation of a statute or regulation. In that case, the company may proceed based
on the guidance document rather than engaging in extensive legal consultations, regulatory

proceedings, or even litigation.

This section strengthens agencies' abilities to fulfill these legitimate objectives by explicitly

excusing them from having to comply with formal rulemaking procedures before issuing nonbinding
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statements. Meanwhile, the section incorporates safeguards to ensure that agencies will not use
guidance documents in a manner that would undermine the public's interest in administrative
openness and accountability. The section also encourages broad public accessibility to guidance

documents through agency websites.

This section is based upon section 310 of the Revised Model State Administrative Procedure
Act (Draft of September 30, 2009). These comments are based upon the comments to section 310
in the draft Model Act.

The Committee recommends that this new section be placed in the Kansas Statutes at K.S.A.
77-421c.
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77-415a. Secretary of state to file and publish rules and regulations. The secretary of state shall
file and publish all rules and regulations as provided by article 4 of chapter 77 of the Kansas Statutes

Annotated. The secretary of state may adopt rules and regulations necessary for the execution of

its functions under this act.

History: L. 1988, ch. 366, § 1; June 1.

Comment

The amendment to this section is part of a series of amendments intended to provide more
flexibility for the Secretary of State’s office regarding the filing and publication of rules and
regulations. Other amendments remove specific requirements from the statutes about the exact
number of copies of proposed rules and regulations required to be filed with the Secretary of State’s
Office. Instead, the Secretary of State may set those technical requirements by rules and regulations.
The amendment to K.S.A. 77-415a gives the Secretary of State authority to adopt such rules and

regulations.

10
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77-415b. Rules and regulations transferred from office of revisor of statutes to office of
secretary of state; rules and regulations continued in effect; expiration of existing temporary
rules and regulations. farAll rules and regulations of state agencies which are in force and effect
at the time this act takes effect shall continue to be effective and shall be deemed to be duly filed

with the secretary of state as provided for by this act until revised, amended, revoked or nullified

pursuant to law.

History: L. 1988, ch. 366, § 2; June 1.

Comment

Subsections (b) and (c) are deleted because their provisions are no longer necessary.

11
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77-416. Filing rules and regulations; numbering; citation of statutory authority; economic
impact statement; documents adopted by reference; review of economic impact statement by
director of the budget; environmental benefit and economic impact statement; authority of
secretary of state. (a) Every state agency shall file with the secretary of state every rule and

regulation adopted by it and every amendment and revocation thereof_in the manner prescribed by

the secretary of state.

requlation shall include a citation to the statutory section or sections being implemented or

interpreted and a citation of the authority pursuant to which it, or any part thereof, was adopted.
Every rule and regulation filed in the office of the secretary of state shall be accompanied by a copy
of the economic impact statement required by subsection (b); and a copy of the environmental
benefit statement if required by subsection (d). A copy of any document adopted by reference in a
rule and regulation shall be available from the state agency which adopted the rule and regulation
upon request by any person interested therein. The state agency, under the direction of the secretary
of state, shall number each section with a distinguishing number and, in making a compilation of
the rules and regulations, the sections shall be arranged in numerical order. A decimal system of

numbering shall be prohibited.

(b) At the time of drafting a proposed rule and regulation or amendment to an existing rule and
regulation, the state agency shall prepare-a—statementef consider the economic impact of such
proposed rule and regulation or amendment upon all governmental agencies or units and all persons

which will be subject thereto and upon the general public. Prior to giving notice of hearing on a

12
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proposed rule and regulation, the state agency shall prepare an Fhe economic impact statement

which shall include: (1) A brief description of the proposed rules and regulations and what is
intended to be accomplished by their adoption; (2) whether the proposed rule and regulation is
mandated by federal law as a requirement for participating in or implementing a federally subsidized
or assisted program and whether the proposed rules and regulations exceed the requirements of
applicable federal law; (3) a description of the cost, the persons who will bear the costs and those
who will be affected by the proposed rules and regulations, including the agency proposing the rules
and regulations, other governmental agencies or units, private citizens and consumers of the
products or services which are the subject of the rules and regulations or the enforcement thereof;
and (4) a description of any less costly or less intrusive methods that were considered by the state
agency for achieving the stated purpose of the rules and regulations and why such methods were
rejected in favor of the proposed rules and regulations. The state agency may consult with other state
agencies when preparing the economic impact statement. The state agency shall consult with the
League of Kansas municipalities, Kansas association of counties and the Kansas association of
school boards, as appropriate, when preparing the economic impact statement of a proposed rule and
regulation which increases or decreases revenues of cities, counties or school districts or imposes
functions or responsibilities on cities, counties or school districts which will increase their

expenditures or fiscal liability. The state agency shall reevaluate and, when necessary, update the

statement atthe-time-of givingnotice-ofhearing-on-apropesed-rute-and-regutation-ane-at the time
of filing a rule and regulation with the secretary of state. If a public hearing was held prior to the
adoption of the rule and regulation, a state agency at the time of filing a rule and regulation with the

secretary of state shall include as a part of the economic impact statement a statement specifying the

13
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time and place at which the hearing was held and the attendance at the hearing. A copy of the current
economic impact statement shall be available from the state agency upon request by any party

interested therein.

(c) Upon request of the state rules and regulations board, the joint committee on administrative rules
and regulations or the chairperson of either committee or board, the director of the budget shall
review the economic impact statement prepared by any state agency and shall prepare a
supplemental or revised statement. If possible, the supplemental or revised statement shall include
a reliable estimate in dollars of the anticipated change in revenues and expenditures of the state. It
also shall include a statement, if determinable or reasonably foreseeable, of the immediate and long-
range economic impact of the rule and regulation upon persons subject thereto, small employers and
the general public. If, after careful investigation, it is determined that no dollar estimate is possible,
the statement shall set forth the reasons why no dollar estimate can be given. Every state agency is
directed to cooperate with the division of the budget in the preparation of any statement pursuant

to this subsection when, and to the extent, requested by the director of the budget.

(d) At the time of drafting a proposed environmental rule and regulation or amendment to an
existing environmental rule and regulation, the state agency shall prepare-a-statement-of consider

the environmental benefit of such proposed rule and regulation or amendment. Prior to giving notice

of hearing on a proposed rule and regulation, the state agency shall prepare an Fhe environmental

benefit statement which shall include a description of the need for and the environmental benefits

which will likely accrue as the result of the proposed rule and regulation or amendment. The
description shall summarize, when applicable, research indicating the level of risk to the public

health or the environment being removed or controlled by the proposed rule and regulation or

14
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amendment. When specific contaminants are to be controlled by the proposed rule and regulation
or amendment, the description shall indicate the level at which the contaminants are considered
harmful according to currently available research. The state agency may consult with other state
agencies when preparing the environmental benefit statement. The state agency shall reevaluate and,

when necessary, update the statement 8

regttation-and-at the time of filing a rule and regulation with the secretary of state. A copy of the
current environmental benefit statement shall be available from the state agency upon request by any

party interested therein.

(e) In addition to the requirements of subsection (b), the economic impact statement for all
environmental rules and regulations shall include: (1) A description of the capital and annual costs
of compliance with the proposed rules and regulations, and the persons who will bear those costs;
(2) a description of the initial and annual costs of implementing and enforcing the proposed rules
and regulations, including the estimated amount of paperwork, and the state agencies, other
governmental agencies or other persons or entities who will bear the costs; (3) a description of the
costs which would likely accrue if the proposed rules and regulations are not adopted, the persons
who will bear the costs and those who will be affected by the failure to adopt the rules and
regulations; and (4) a detailed statement of the data and methodology used in estimating the costs

used in the statement.

History: L. 1965, ch. 506, § 2; L. 1976, ch. 415, § 1; L. 1977, ch. 321, § 2; L. 1979, ch. 304, § 1;

15
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L. 1980, ch. 304, 8 1; L. 1981, ch. 366, § 1; L. 1982, ch. 386, § 2; L. 1983, ch. 307, § 2; L. 1984, ch.
346, 8 1; L. 1988, ch. 366, § 29; L. 1994, ch. 232, 8 4; L. 1995, ch. 171, § 2; L. 2001, ch. 11, § 1;

L. 2008, ch. 25, § 2; July 1.

Comment

The amendments to subsection (a) are part of a series of amendments intended to build in
more flexibility for the Secretary of State’s office by allowing the Secretary of State to decide how
many copies of each rule and regulation to require. The amendments remove specific requirements
from the statutes about the exact number of copies of proposed rules and regulations required to be
filed with the Secretary of State’s Office. Instead, the Secretary of State may set those technical

requirements by adopting rules and regulations.

The amendments to subsection (b) affect the timing of when an economic impact statement
is prepared and when it is updated. The statute currently requires an economic impact statement to
be prepared at the time of drafting of a proposed rule and updated, if necessary, at the time of giving
notice of hearing and again when the final rule is adopted. The Committee found that actual agency

practice in this area does not conform to the requirements of the statute.

Under the amendments, the agency must consider the economic impact at the time of
drafting a proposed rule or regulation; the agency must prepare the economic impact statement prior
to giving notice of hearing on the proposed rule or regulation; and the agency must reevaluate and,
if necessary, update the economic impact statement at the time of filing the rule or regulation with

the Secretary of State.

The amendments to subsection (d) affect the timing of when an environmental impact
statement is prepared and when it is updated. They parallel the amendments to subsection (b)

relating to the economic impact statement.

Subsection (f) deals with a different subject matter than the rest of K.S.A. 77-416a. The
Committee felt the substance of subsection (f) should be moved to new subsection (b) in K.S.A. 77-
417.

16
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77-417. Duties of secretary of state. (@) The secretary of state shall: (1) Endorse on each rule and
regulation filed, the time and date of the filing thereof; (2) maintain a file of such rules and
regulations for public inspection; (3) keep a complete record of all amendments and revocations of
rules and regulations; (4) index the rules and regulations so filed; and (5) publish the rules and

regulations as hereinafter provided.

(b) The secretary of state shall have the discretion to return to the appropriate state agency or

otherwise dispose of any document or other material which has been adopted previously by

reference and filed with the secretary of state.

History: L. 1965, ch. 506, § 3; L. 1977, ch. 321, § 3; L. 1988, ch. 366, § 30; June 1.

Comment

New subsection (b) was moved from existing K.S.A. 77-416a(f). Because the provision
addresses a power of the secretary of state’s office, the Committee believed the provision belongs

in this section rather than the preceding one.

17
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77-418. Filing rules and regulations, form; revocation of consecutively numbered regulations.

All rules and regulations adopted ane—fitee— by every state agency shall be typewritten;

filed with the secretary of state in a

form and manner approved by the secretary of state. H-anyrite—and-regtiation—tisamended-or

History: L. 1965, ch. 506, § 4; L. 1977, ch. 321, § 4; L. 1979, ch. 304, 8 2; L. 1980, ch. 304, § 2;

L. 1988, ch. 366, § 31; June 1.
Comment

The amendment deletes unnecessary technical detail on how rules and regulations are to be

filed, and leaves those details to the Secretary of State’s office.

18
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77-419. Revival or amendment of regulations; filing and publication. Ne-sectionef-any To

revive or amend a rule and regulation shal-be—revived-or-amended-trless—, the new rule and

regulation eentatfis must contain the entire section revived or amended;anttany-section-so-amended
shattberevoked. For the purpose of filing in the office of the secretary of state and for submission
to the joint committee on administrative rules and regulations ant-te-the-tegistattre-as provided in
K.S.A. 77-426, and amendments thereto, a rule and regulation amending an existing regulation shall
indicate the new matter contained therein by underlining or printing in italics the new matter, and
material to be deleted from such rule and regulation shall be shown in eareeHed strike-through type.
The secretary of state in preparing such rules and regulations for publication in the Kansas

administrative regulations shall omit all material shown in eaneeHed strike-through type-ane-stieh

ype. The secretary of state shall not file any
regulation which amends or revives a regulation unless the regulation so amending or reviving

conforms to the provisions of this section.

History: L. 1965, ch. 506, 8§ 5; L. 1974, ch. 421, 8 5; L. 1975, ch. 484, § 1; L. 1975, ch. 485, § 1,

L. 1975, ch. 486, § 1; L. 1977, ch. 321, § 5; L. 1988, ch. 366, § 32; June 1.
Comment

The amendments in lines 1-4 are intended to clarify the meaning of the statute.

The amendment in line 5 strikes the phrase, “and to the legislature” because the cross-
reference, K.S.A. 77-426, does not require rules to be submitted to the legislature.

Inlines 9 and 11, the term “strike-through” type is preferred over the term “cancelled” type.
The lastamendment on line 11 deletes unnecessary technical detail about how rules and regulations

are to be printed.

19
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77-420. Approval of rules and regulations by secretary of administration and attorney general;
requirements for filing with secretary of state. (a) Every rule and regulation proposed to be
adopted by any state agency, before being submitted to the attorney general under this section, shall
be submitted to the secretary of administration for approval of its organization, style, orthography
and grammar subject to such requirements as to organization, style, orthography and grammar as
the secretary may adopt. Every rule and regulation submitted to the secretary of administration under
this subsection (a) shall be accompanied by a copy of any document which is adopted by reference
by the rule and regulation. Every rule and regulation approved by the secretary of administration
under this subsection (a) shall be stamped as approved and the date of such approval shall be

indicated therein.

(b) Every rule and regulation proposed by any state agency which has been approved by the
secretary of administration as provided in subsection (a) before being adopted or filed shall be

submitted to the attorney general for an opinion as to the legality of the same, including whether the

making of such rule and requlation is within the authority conferred by law on the state agency. and

The attorney general shall promptly furnish an opinion as to the legality of the proposed rule and
regulation so submitted. Every rule and regulation submitted to the attorney general under this
subsection (b) shall be accompanied by a copy of any document which is adopted by reference by
the rule and regulation. Every rule and regulation approved by the attorney general under this

subsection (b) shall be stamped as approved and the date of such approval shall be indicated therein.

(c) No rule and regulation shall be filed by the secretary of state unless:

20
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(1) The organization, style, orthography and grammar have been approved by the secretary of

administration;

(2) the rule and regulation has been approved in writing by the attorney general as to legality;

(4 3) the rule and regulation has been formally adopted by the state agency after it has been

approved by the secretary of administration and the attorney general and is accompanied by a
certified or other formal statement of adoption when adoption is by an executive officer of a state
agency, or by a certified copy of the roll call vote required for its adoption by K.S.A. 77-421, and

amendments thereto, when adoption is by a board, commission, authority or other similar body;

(54) the rule and regulation to be filed is accompanied by a copy of the economic impact statement

as provided by K.S.A. 77-416, and amendments thereto; and

(6 5) the rule and regulation to be filed is accompanied by a copy of the environmental benefit

statement required by K.S.A. 77-416 and amendments thereto, if applicable;ane-

21



History: L. 1965, ch. 506, § 6; L. 1972, ch. 354, § 1; L. 1977, ch. 321, § 6; L. 1979, ch. 304, § 3;
L. 1980, ch. 304, 8 3; L. 1982, ch. 386, § 3; L. 1983, ch. 307, § 3; L. 1985, ch. 307, § 1; L. 1988, ch.

366, 8 33; L. 1995, ch. 171, § 3; July 1.

Comment

The amendments to subsections (b) and (c) clarify that, when the attorney general reviews
the legality of a proposed rule or regulation, that review includes a determination of whether the
making of the rule and regulation is within the authority conferred by law on the state agency.

Subsection (c)(7) is stricken because the Secretary of State’s office no longer accepts for

filing copies of documents adopted by reference.
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77-421. Notice and hearing; adoption procedure. (a) (1) Except as provided by subsection (a)(2)
or subsection (a)(3), prior to the adoption of any permanent rule and regulation or any temporary
rule and regulation which is required to be adopted as a temporary rule and regulation in order to
comply with the requirements of the statute authorizing the same and after any such rule and
regulation has been approved by the secretary of administration and the attorney general, the
adopting state agency shall give at least 60 days' notice of its intended action in the Kansas register
and to the secretary of state and to the joint committee on administrative rules and regulations
established by K.S.A. 77-436, and amendments thereto. The notice shall be matted provided to the
secretary of state and to the chairperson of the joint committee and shall be published in the Kansas
register. A complete copy of all proposed rules and regulations and the complete economic impact
statement required by K.S.A. 77-416, and amendments thereto, shall accompany the notice sent to
the secretary of state. The notice shall contain: (A) A summary of the substance of the proposed
rules and regulations; (B) a summary of the economic impact statement indicating the estimated
economic impact on governmental agencies or units, persons subject to the proposed rules and
regulations and the general public; (C) a summary of the environmental benefit statement, if
applicable, indicating the need for the proposed rules and regulations; (D) the address where a
complete copy of the proposed rules and regulations, the complete economic impact statement, the
environmental benefit statement, if applicable, required by K.S.A. 77-416, and amendments thereto,
may be obtained; (E) the time and place of the public hearing to be held; the manner in which
interested parties may present their views; and (F) a specific statement that the period of 60 days'
notice constitutes a public comment period for the purpose of receiving written public comments

on the proposed rules and regulations and the address where such comments may be submitted to

